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EDITORIAL NOTES. 


The curious trial of State v. Wood, at Somerville, for the murder of 
George Williams, ended in a manner which seems to have been perfectly 
satisfactory to the court, bar and people of that county. It was a case 
out of the usual in many respects. Wood went to a hamlet in the country 
from New York, where he resided, and employed the storekeeper to 
drive him for several miles through the country, ostensibly to visit a 
relative. Wood was a man who had been unsuccessful in business, but 
never knew the storekeeper previously, or, at least, in the most slight 
manner, and had no grudge against him of any nature. The store- 
keeper had with him a small roll of bills, not amounting to much, how- 
ever. On the way Wood, who carried a revolver, managed to shoot the 
storekeeper, whose name was Williams, and, so far as known, without 
provocation or words. Soon after the murder Williams was found dead 
in his sleigh (the occurrence was in midwinter), and the tracks of the 
murderer were followed to an adjoining town, to which Wood had gone 
across the fields, and where he took passage on a train to New York. 
The country was scoured in vain by farmers with loaded shotguns, but 
there was no further trace of the fugitive until he was found in his own 
house in New York and put under arrest. On being arrested he dis- 
claimed all knowledge of the occurrence and all recollection of what had 
happened for some days previous to the murder and up to the time of his 
arrest. Hetolda story of his whereabouts with some unknown man, but 
it was not a lucid story and could not be proved upon trial. The defense 
set up was insanity, but an insanity of only a temporary nature. Medical 
experts were produced who testified that they believed he was irrespon- 
sible at times, and the inference was drawn that the day of the murder was 
one of the times when he was so far out of his mind that he did not act 
as a rational being. What is called “subconsciousness” was used as the 
theory to account for the murder, and the case became an extremely 
interesting one to students of psychology. There was gathered from 
the story the idea that he was a victim of dual identity and that sometimes 
he was “Dr. Jekyll” and at other times “Mr. Hyde.” When in the one 
form of consciousness he would do things rationally; when in another 
kind of consciousness (or unconsciousness of his true identity) he would 
do utterly different things and have no knowledge that he was plain 
George Wood. It is needless to say that, as a legal defense, it became 
very doubtful whether the jury would accept it as an explanation of the 
murder, and the presumption was that he would be convicted. Under a 
fear that the result would be a verdict of murder in the first degree, and 
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the murderer would be hanged, his counsel held a conference with the 
court and the prosecuting attorney, and it was deemed best to have him 
plead guilty to murder inthe second degree. The murderer’s wife and fam- 
ily took this view of the situation, and induced the defendant to make this 
plea. The court accepted it,and he was sentenced to a term of thirty years 
in State Prison. The affair was chronicled as another victory for “Jersey 
justice,” and we do not see that the state or society is the sufferer by 
the result. The case was tried expeditiously, as is generally the case in 
the courts of this state in criminal prosecutions, the calling and swearing 
in of the jury occupying only a portion of the day, and the trial taking 
up only four days of time to the conclusion. At the time of the change 
of front on the part of the defense, the testimony was all in and the 
prosecuting attorney had made his final address to the jury. There only 
remained the address of the counsel for the defendant and that of the 
assistant to the prosecutor. 





Goldwin Smith, in a recent address at Toronto, took a dark view of 
the future of the United States. He said: “The free North, if it is rid 
of slavery, is not rid of the race question, or of lynching. The horizon 
altogether in that quarter is dark. At present jingoism reigns with its 
‘strenuous life,’ its “big stick,’ its swaggering, boastful aggressiveness, its 
contempt of right. Suppose expansion takes a southern course, and 
extends to the line of the Panama Canal, taking in a vast alien popula- 
tion, there may be another disruption ; there can hardly fail to be a change 
of institutions. If you have an empire, you must have an emperor.” It 
seems needless to say that the author of these words of excoriation is a 
thorough Englishman, who believes in monarchical institutions, rather 
than republican, and, as one of the encyclopedias states in a sketch of 
Professor Smith, who is undoubtedly a scholar, he ‘“dogmatizes 
sometimes.’ We agree entirely with the view given in “Case and Com- 
ment,” which says: “Goldwin Smith’s belief that the dominant spirit of 
this country is at present that of jingoism and a swaggering, boastful 
aggressiveness, and a contempt of right, has doubtless been adopted 
from a few professional scholars in this country, who seem to have little 
respect for either the moral or the intellectual status of the people at 
large. But ‘the character of the state,’ said Wendell Phillips, ‘is shown 
by the character of those it crowns.’ By this test, when we look 
over the long line of our Presidents, and compare them, either for intel- 
lectual ability or moral character, with any other line of rulers in history, 
we need not be ashamed of the people whom they represent. The horizon 
in this quarter, that looks altogether dark to Goldwin Smith, has always 
looked dark to many who could see nothing in our future but the ‘man 
on horseback,’ who was to subvert our liberties. But in these days it 
is only here and there, even among foreigners, that this nightmare ap- 
pears. With democracy increasingly triumphant for more than a cen- 
tury, and its spirit steadily permeating every civilized nation, only a 
heated imagination is terrified over its future. John Morley, a broad 
scholar, who has also been taught by much practical experience in the 
affairs of statesmanship, took occasion, during his recent visit to the 
United States, to declare his firm faith in democracy, and to express his 
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admiration of the excellent temper of the American people—the defeated 
as well as the victorious—in the result of the presidential election. He 
added: ‘What struck me with delight was that the two candidates were 
each of them men of unstained character, were men of perfect probity 
and independence, were men either of whom, so far as character goes, 
whatever you may say about policy, any country might have been proud 
to see as an aspirant for its support.’ The civilized world has learned 
that these are typical of the class of men whom the American people 
have from the beginning chosen to their highest office, and its view of 
the future of this nation is now represented, not by the fears of Goldwin 
Smith, but by the faith of John Morley.” 





There has appeared of late, in the various legal publications of the 
country, a paper read by Mr. Simon Fleischmann, of the Buffalo Bar, at 
the twenty-eighth annual meeting of the New York State Bar Association, 
entitled “The Influence of the Bar in the Selection of Judges Throughout 
the United States.” The author of the paper prepared blanks containing 
certain questions, which were sent out to six lawyers in each state and 
territory, all the questions relating to the manner of the selection of 
judges ; among other things asking whether legal ability and success at 
the Bar, or political activity and influence, determined the selection of 
the judges, and to what extent the lawyers exerted any influence in such 
selection, etc. In his recapitulation as to the manner of the selection of 
judges, the author states that there are thirty states of the Union in 
which all the judges, from highest to lowest, are elected by the people, 
or in which the appellate and trial judges are elected by the legislature, 
and only seven where the appellate and trial judges are appointed by the 
Governor, with the approval of the Senate or Governor’s Council. These 
latter states are Connecticut, Delaware, Maine, Massachusetts, Miss- 
issippi, New Hampshire and New Jersey. So far as we can determine 
by reading the paper, the states where the appointments are in the hands 
of the Governor do not suffer by this mode of designation; on the con- 
trary, their judiciary is of the highest quality. Much of the paper is 
devoted to arguments why lawyers should exercise a greater influence 
in the election of candidates for the judgeship by the members of the Bar, 
but it is needless to say that, in states where the Governor appoints, this 
influence is ata minimum. In New Jersey no fault has ever been found 
with the quality of the judiciary. Some years ago, when laymen were 
appointed to the Court of Errors and Appeals, there was, very properly, 
fault found by the lawyers of this state, because such laymen in the 
majority of instances were wholly unfitted by training, and sometimes 
by education, for the performance of their duties. During the term of 
Governor Griggs, the policy of appointing laymen to the Court of Errors 
and Appeals, which had been established for more than a hundred years, 
was set aside, and since that time lawyers have had the preference. This 
is as it should be. The idea that men who are farmers or brewers could 
determine intricate points of law in the court of highest resort, was with- 
out any merit, and necessarily awakened a disrespect in the minds of the 
people for the adjudications of the court, especially when, by a narrow 
majority, the laymen succeeded in overturning a decision of the Supreme 
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court, or Court of Chancery. The evils of the election of judges by the 
people are prominent in some of the states. One of Mr. Fleischmann’s 
correspondents from Michigan wrote that “Politics is becoming a more 
potent influence everywhere” in the selection of judges. A corres- 
pondent from Kansas wrote: “The Kansas judges are generally regarded 
as honest and well-meaning men and impartial, except where party 
questions or the interests of powerful politicians are concerned.” An- 
other from Illinois reported: “Political activity and influence have much 
more to do with the selection than other. considerations,” and one from 
California wrote: “That judgeships are filled generally by very young 
men, whose limited experience at the Bar, previous to their election, was 
entirely inadequate to determine whether they should practice law or 
saw wood.” Said one in Arkansas: “Generally speaking, the judges 
are impartial, but mediocrity and competency are hardly synonymous 
terms.” And soon. We believe that a relief from the troubles in this 
respect in the different states where the judges are elected by the people 
is to have them appointed. The Governor of the state is usually a man 
who, if not a lawyer, at least feels the responsibility of appointing to the 
Bench only such duly qualified men as will redound to the credit of the 
state, and a safeguard as to his not doing so is to be found in the neces- 
sary approval by the Senate or Council. 





It is announced that the State Board of Education has asked its 
Committee on Law and Legislation to draft a bill for introduction in 
the Legislature next winter doing away with county superintendents of 
public schools, and substituting in their place supervising agents, as in 
Massachusetts, each agent to have charge of the educational matters of 
several counties. The matter is not of concern to the lawyers, but it 
indicates a proceeding in the right direction as to the saving of salaries 
and the securing of greater efficiency in the officers to be selected. 
There is no doubt that the present system of county superintendents, 
which costs the state $42,000 per annum, is antiquated and a needless 
extravagance. We say $42,000, but as $2,000 per county is the minimum 
salary paid, the real expense to the state is much in excess of this. We 
believe that about six supervising agents, receiving a salary of not more 
than $4,000 each, would perform the duties of their office better than they 
are now performed by the present twenty-one county superintendents. 
The time has come when the state in this particular, and in many others, 
should begin to readjust the matter of the numerous officials and their 
salaries, so that all classes of work for the state may be done expe- 
ditiously and thoroughly at only a proper expense. There are some 
sheriffs and clerks of courts, and numerous other high-grade officials, 
who are receiving extravagant sums, and do not earn their salaries, and 
we shall be much mistaken if Governor Stokes is not willing to approve 
any bills in the direction of economy, concerning these matters, which 
the legislature may pass. It is a curious instance, however, of legislative 
indifference to the situation that the State Board of Arbitrators has been 
continued year after year since it has been demonstrated that the mem- 
bers of the Board have nothing to do except to draw their salaries. 
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Pessimists point to the “frenzied politics ” of our day as evidence 
of the facilisest descensus Averni from the purity, the lofty and unselfish 
patriotism of the fathers ; and they sigh over the decadence of the states- 
man of these modern times, lament the corruption and essential dis- 
honesty of parties and partisans in general, and yearn for a return of the 
purity and patriotism and statesmanship of the fathers. The student 
of history, however, finds that human nature was and has been much the 
same through all the ages. The business contracts between merchants 
of Babylon, stamped on bricks five thousand years ago, and brought to 
light but yesterday, are in much the same terms as those settled in the 
courts to-day. The code of Hammurabi, formulated 2200 B. C., shows 
in every sentence that like questions of rights and wrongs of persons and 
things were raised in that remote era as are discussed in the luminous 
pages of Blackstone, and determined in our own day in the fori of the 
several states, and in the Capitol at Washington. Is it possible, then, 
that the development of mankind has been on entirely different lines in 
the political arena? The thoughtful reader must say no. Freeman’s 
remark has become trite: “History is past politics, and politics past 
History.” The burning political issues of the Virginia and Kentucky 
Resolutions of 1799; the purchase of Louisiana; the Embargo of 1808; 
the annexation of Texas; the Oregon question, with its alluring allitera- 
tion, “Fifty-four-forty or fight;’ “Bleeding Kansas,” and its other 
expression, “Free Speech, Free Soil, Free Men;” Anti-Slavery, Aboli- 
tionism and Secession; the Greenback craze—not to speak of more 
recent partisan shibboleths—all were “politics” of the intensest sort in 
their day. All are now relegated to the background of “history,” to be 
studied in the cold chiaro-oscuro of the past. And the men who led the 
forces marshaled against each other in those great conflicts—ah, “there 
were giants in those days!” Yes, but to their contemporaries they were 
merely politicians, too often opprobriously dubbed “political tricksters,” 
or even “traitors to their country.” What a lot of truth there is in the 
late Thomas B. Reed’s cynicism: “A statesman is a dead politician.” 

The lust for power is one of the deepest instincts of the human 
mind. Civilization has not quenched it, but has merely directed it into 
new channels. Instead of the savage chieftain who once impressed his 
will on his fellow-tribesmen by tomahawk or flint-tipped arrow-head, or 
by terrifying shamanism, we have the statesman—*“politician,” if you 
will—exercising his mastery by all the subtle arts which a keen intellect 
and a profound knowledge of men and the influences to which they are 
severally and collectively subject, can devise. Here is a splendid field 
for the orator, to persuade by his burning eloquence; for the leader, to 
show his mastery over men; for the partisan, to cajole with the promise 
of sordid spoil, or to threaten the recreant with loss of influence. There 
is a glorious zest in this pursuit of power, in this forging to the front as 
a leader of men. Admirable ambition, if inspired by worthy motives. 
Fascinating, most attractive, to every virile man. What wonder, if in 
this eager thirst for eminence among his fellows, the ardent leader 
becomes oblivious at times to the relative rights of meum and tuum? 
Success is his aim. He must win. The future of his party, the welfare 
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of his country, demands it. No time to palter over financial questions of 
what is proper, of what is right. “The end justifies the means.” Ah, 
facilis est descensus Averni, indeed. 

All this by way of preliminary to a few gleanings from some old 
records of New Jersey, illustrating “past politics” principally in the days 
of that erstwhile Royal Province, under that unique Chief Executive, 
Lord Cornbury, who was foisted on the people by his amiable cousin, 
Queen Anne, doubtless glad enough of the chance to banish him by an 
ocean’s broad expanse from her Court. Fora score of years New Jersey 
had been divided into two Provinces—East Jersey, largely controlled by 
the Scotch proprietors and their settlers ; and West Jersey, dominated by 
the outwardly meek but inwardly determined Quakers. When the two 
Provinces were reunited into one—New Jersey—the profligate courtier, 
the ruffling gallant, the soldier of doubtful reputation, Lord Cornbury, 
of all men was chosen as the solvent to blend these and all the other 
antagonistic elements in the Province into one harmonious whole. 

His troubles began with the first election of representatives to the 
General Assembly, held between August 13 and September 9, 1703. 
That body was to be composed of two members each from Perth Amboy 
and Burlington, and ten from each Division—twenty-four in all. (So 
long ago was ordained the exact political equality of East Jersey and 
West Jersey, which has been scrupulously maintained for two centuries, 
at least in the upper branch of the Legislature, regardless of the over- 
whelming preponderance of population now concentrated in what was 
formerly East Jersey.) In the latter Division there appeared at the polls 
forty-two qualified voters in the interest of the Scotch Proprietors, a 
great part of them from New York and Long Island. “On behalfe of the 
Country there appear’d betwixt three & four hundred men qualifyed & 
had they thought necessary could have brought severall Hundred more.” 
But the High Sheriff (Thomas Gordon) appointed in the Scotch interest, 
“multiply’d Tricks, upon Tricks, till at last barefac’d he made ye returne 
contrary to the choice of the Country.” So too in West Jersey, the 
Quakers, though really in the majority only in Burlington county, “by 
their usuall application & diligence” secured the return of ten members. 
Lord Cornbury was intensely disgusted at so adverse a result, and com- 
plained to the Lords of Trade that “Severall persons very well qualified 
to serve, could not be elected, because they had not a thousand Acres of 
Land, though at the same time, they had twice the vallue of that Land, 
in money and goods, they being trading men, [while] on the other hand 
some were chosen because they have a thousand Acres of Land, and at 
the same time have not twenty shillings in money, drive noe trade, and 
can neither read nor write, nay they can not answer a question that is 
asked them; of this sort we have two in the Assembly.” However, the 
Royal Governor was prejudiced against the plebeian Jerseymen. 

When the House met, November 10, 1703, a petition was presented, 
complaining of an undue election of five of the members returned for the 
Eastern Division. Sheriff Gordon, at his request, was furnished with a 
copy of the petition, and time was given him to answer it, and to send for 
such persons as he should find necessary for the defense. Gordon, by 
the way, was a member of the House from Perth Amboy, and so had a 
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great advantage over his adversaries, as he could sit on his own case, 
and by judicious log-rolling could influence votes in his own behalf. Nor 
is there anything in the records to show that he had the slightest hesita- 
tion in availing himself of his opportunities. Apparently he had doubts 
about the allegiance of one of his fellow-members, Richard Hartshorne, 
for on November 16, Messrs. Gordon and Reid were given permission 
to ask the Governor and Council whether Hartshorne was qualified to sit 
in the House, and to give their opinion thereon. The Governor advised 
Mr. Hartshorne to qualify himself as the law required (by the owner- 
ship of a thousand acres of land), but in the meantime the House ordered 
him to withdraw, until he should qualify himself, and he left his seat. 
The complaint against Gordon was taken up on November 16, and 
evidence produced on both sides on that and two succeeding days. Harts- 
horne was unseated on the 17th, and on the 18th it was voted that the 
evidence for the regularity and legality of the return made by Mr. 
Gordon was sufficient, and the petition was dismissed. The House 
declined, however, to allow the Sheriff his charges against the petitioners. 
It was also voted not to take any action against the clerks who took the 
poll at the election in Amboy, and who had refused to deliver them to the 
Sheriff. It is quite apparent that the House was pretty evenly divided 
between the friends and foes of the Sheriff-Assemblyman. It is not 
unlikely that Gordon’s finesse in unseating Hartshorne before the final 
vote was taken determined the result. 

Governor Cornbury found the first Assembly so recalcitrant that he 
dissolved it, September 28, 1704, and a few days later issued writs for 
the election of a new Assembly, to meet at Burlington on November 9, 
1704. His enemies charged that ‘““The writs were issued and the Elec- 
tions directed to be made in such haste, that in one of the writs the Quali- 
fications of the persons to be elected was omitted, and the Sheriff of one 
County not sworn till Three days before the Election, and many of the 
Townes had not any (much less due) notice of the day of Election.” 
Despite these extraordinary precautions of the Governor to have the 
elections controlled by his friends there was an adverse majority in the 
second Assembly, when it met at Burlington on November 13, 1704, and 
organized the next day. How was this to be overcome? The way was 
quickly and readily devised. On November 15, Messrs. Thomas Revel 
and Daniel Leeds, two of Cornbury’s staunchest supporters in the 
Council, presented a petition to that body, questioning the right of 
Thomas Lambert, Thomas Gardiner and Joshua Wright to sit in the 
House. The Governor thereupon refused to swear in those three mem- 
bers-elect. The next day the petitioners asked for fourteen days’ time in 
which to show that these men lacked the requisite property qualification 
of 1,000 acres of land. The object in asking this long time was to out- 
wear the patience of the Assembly. The same day (November 16) the 
members in question produced to the House copies of returns of surveys 
of lands possessed by them, and were given further time to make their 
qualifications more fully appear, the result being that on December 6 the 
House decided that each of the men owned a thousand acres of land, and 
voted unanimously to seat them. Lord Cornbury, however, still declined 
to administer to them the prescribed oath. The counties for which the 
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three men were chosen to serve, with several representatives, delivered 
an address to his Excellency for having them admitted, which “mett 
with noe other Reception, than being called a piece of Insolence, and Ill 
manners.” By this exclusion a majority of one was gained for the 
Governor’s party, and he, having secured such legislation as he most 
desired, adjourned the Assembly, December 12, to meet April 27, 1705, 
leaving the three members-elect in question to cool their heels on the 
outside. 

The House did not meet again until October 17, 1705. The Gov- 
ernor sent in a message commanding sundry measures to be enacted. By 
this time the Assembly was ready to lock horns with his Excellency, and 
to stand on its rights. It was accordingly resolved that it should be 
“full” before considering his suggestions, and a committee was appointed 
to wait on him and ask him to admit the three excluded members. He 
parried the issue, but the House would none of his evasions, and decided 
to do no business until those three men were admitted. The Governor 
wanted an appropriation for his support, and was compelled to yield and 
swear in the men, who took their seats October 26, 1705. The Lords 
of Trade disapproved of his course in a letter of April 20, 1705: “We 
think your Lordship will do well to leave the Determination about Elec- 
tions of Representatives to that House, and not to intermeddle therein 
otherwise than by Issuing of Writs for any new Election.” 

Does this incident remind one of the “Broad Seal War,” arising 
out of the action of the Governor of New Jersey issuing his certificate of 
election to five men as Members of Congress, in 1838, who were really 
in the minority, on the ground that the returns from certain townships 
(which would have changed the result) were not before him in due 
season? Or does it in any way recall the attempt of ten members of the 
New Jersey Senate to assume to be a majority of the twenty-one mem- 
bers of that body, in 1894? 

The Third Assembly, which met at Perth Amboy, April 5, 1707, 
was also hostile to the Governor. Two of the members of his Council— 
the pugnacious Lewis Morris and the imperturbable, hard-headed 
Samuel Jenings, a Quaker—actually resigned from that body in order to 
be elected to the Assembly, where they could the better harass his Excel- 
lency. The Governor had assumed the right to appoint the Clerk of the 
House, in the person of one William Anderson, who incurred their dis- 
like, and they resolved to get rid of him. How? By the simple expedient 
of resolving themselves into a committee of the whole, wherein from day 
to day they discussed the public business, and figuratively “cussed” the 
Governor. Of course, the committee had a right to choose its own clerk, 
and selected one of the members. Anderson did not like this, and insisted 
on his right and duty to sit with them. He imprudently admitted “y* 
he was Sworn to discover Debates yt were dangerous to y*® Govermt, & 
y* he did not know but y® Comittee were going to have such Debates, 
& y'fore did turn him out.” The chairman promptly caught him on this 
indiscretion, and exclaimed, “Then you suppose we are going to have 
such Debates?” “It looks like it,” replied the clerk. The committee 
indignantly resolved that his refusal to withdraw from the committee of 
the whole was a “high Contempt & a great Interruption of y*® public 
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Affairs of the Province,” and that his words were a “Misdemeanor & a 
scandalous Reflection upon y* Members of this House.” Here was a 
new grievance whereof to complain to the Governor, and in order to give 
him time to think it over the House adjourned for a week, and then sent 
a committee to ask him to appoint another clerk, who should be “a 
Residenter of this Province.” It may be readily imagined that the Gov- 
ernor was loth to lose the services of so faithful a henchman, but he was 
anxious for another appropriation and was obliged to give way, and 
named a new clerk. How impatient he must have been to get that 
Assembly “off his hands!” Have there not been Governors, yea, even 
Presidents, similarly embarrassed within our own recollection ? 

Now the Assembly had another rod in pickle for the Governor. It 
was whispered about that a fund had been raised to bribe him to favor 
certain measures in the interest of the Proprietors, and that many citi- 
zens had been virtually compelled to contribute toward this fund, under 
threats of serious inconvenience in various ways. The House determined 
to investigate these rumors, and sent out subpoenas for a large number 
of witnesses. One of the parties implicated was Capt. John Bowne, a 
member from Monmouth County. He was a man of resources, and when 
a certain witness came to town to testify against him he had the man 
arrested ona capias ina civil suit and sent to jail, where he was detained, 
all bail being refused. Whereupon the House (April 30, 1707) promptly 
expelled Bowne for “a Contempt and a breach of the privileges of this 
House,” nem. con. They moved more quickly in those days than even 
in this modern era of hustle. 

The Governor’s exclusion of three members-elect from their seats 
was still a sore grievance to the House, and finally that body expressed 
itself in language,the good sense and dignity of which excuse its eccentric 
orthography. 

“We are too Sensably touched with that procedure not to know what 
must be the unavoydable Consequences of the Governor’s refusing to 
Sweare which of the Members of an Assembly he thinks fitt ; but to take 
upon himselfe the power of Judging oi the qualifications of Assembly- 
men, and to keep them out of the house (as the Governor did the afores* 
three members nigh Eleven Months till he was satisfied in that point) 
after the house had declared them qualified, is so great a violation of the 
Lyberties of the people, So great a breach of the privileges of the house 
of Representatives, So much an assuring to himselfe a negative voyce to 
the freeholders Election of their Representatives, that the Governour is 
Intreated to pardon us if this is a Different treatment from what he 
expected; It is not the Effects of passionate heats or the Transports of 
Vindictive Tempers, but the Serious Resentments of a House of Repre- 
sentatives For a Notorious violation of the liberties of the people to 
whom they could not be just nor answer the trust reposed in them should 
they declyne letting the Governor know they are Extremely Dissatisfied 
at so unkind a treatment Especially when its Causes and Effects Conspire 
to render it so disagreeable.” 

Lord John Lovelace having succeeded Lord Cornbury as Governor 
of New Jersey, ordered an election for a new Assembly, which met at 
Perth Amboy March 3, 1708-9. They were not willing to forgive and 
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forget, any more than are modern partisans. A fulsome address to the 
Queen had been adopted in 1707 by the gentlemen of the Council, prais- 
ing Lord Cornbury, and assailing the House, and particularly Lewis 
Morris and Samuel Jenings, two of its members. The Assembly had got 
wind of this document, and now requested a copy from the new Gover- 
nor, who caused it to be furnished to them and it was treasured up for 
future use. 

The wheels of legislation rolled smoothly along for several weeks. 
There was a sudden jolt, however, on June 11, 1709, when the Council 
had the temerity to appoint a committee to inspect the journal of the 
House. The latter body at once retorted in kind, by appointing a com- 
mittee to inspect the journal of the Council, and desired them to send 
their journal to the committee that afternoon! The Council of course 
objected, urging that their proceedings were secret; but the House 
insisted, and desired to have the journal sent down at seven o’clock the 
next morning. 

And that was the last that was heard of either house attempting to 
“inspect” the minutes of the other. The Assembly—the representa- 
tives of the people—had again triumphantly asserted and maintained 
their independence. 

The Fifth Assembly, which met and organized December 1, 1709, 
had a number of contested elections before it, which were in general 
decided in favor of the sitting members. The business of the session 
proceeded steadily and with unusual monotony until January 2, 1710, 
when it was enlivened by this incident: A certain bill having been 
referred to a committee, Mr. Lawrence, one of the members, reported 
that “they had blotted out the whole of the bill, except the title, which he 
thought was the best amendment they could make to it.” This seemed 
to be quite a joke, until the chairman complained that while the com- 
mittee were discussing the measure Mr. Lawrence “Did contrary to his 
Consent blot out & Cancell the s* bill and had left nothing remaining 
Except the title. And that M™ Gershom Mott another of the s* Com- 
mittee forcibly detained him when he would have departed the room 
whilst M* Lawrence was blotting and Cancelling some part of the said 
Bill.” The House voted that the action of Messrs. Lawrence and Mott 
was a contempt,and ordered them to be brought before the bar “and there 
ask forgiveness, with an acknowledgement of the favour of the H® that 
they were not Expelld the H® & rendered uncapable for ever Serving in 
this H°* againe & other punish™® which this H® might inflict. And that 
they promise for the Future to behave themselves as becomes Members 
of this H°’.” The two practical jokers made the required amende and 
were allowed to resume their seats. 

There was another break in the tedium of the session on January 5, 
when ‘“M* Sharp Complained that Capt George Duncan this morning, 
Early had called him out privately & drew his Sword upon him unawares 
he being unarmed, & made at him with his drawn Sword, upon which the 
said Sharp fled & was pursued by the s* Capt Duncan who hee believes 
had a designe to kill him. 

“And desired the protection of y® h®*. 


9 
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Capt. Duncan was ordered into the custody of the sergeant-at-arms, 
and to be kept disarmed until further orders. There he was detained for 
six days, when, being apparently both sober and sorry, and having asked 
Mr. Sharp’s forgiveness, he was brought before the House, made his 
apologies all round and “promised to behave himself for the future as 
becom’s a Loyall Subject and a good member of this House,” and was 
allowed to take his seat. 

The Assembly elected in 1716 was violently rent by factions for and 
against the impatient and impetuous Governor Robert Hunter. Col. 
Daniel Coxe, who had served for several years in the Council, was 
removed at Hunter’s request, and forthwith set about getting even. To 
that end he secured his election to the Assembly in 1714, having cleverly 
manipulated the “Swedish vote” on his immense paternal estates in the 
southern part of the Province. He was again chosen in February, 1716, 
from both Gloucester County and the town of Salem, although Sheriff 
William Harrison, of Gloucester, was accused of resorting to sharp 
practice to secure his defeat, by removing the polls several miles from the 
usual place of holding the election. Coxe declared to serve for Glouces- 
ter, and being chosen Speaker on April 4, lodged a complaint against 
Harrison, had him arraigned at the bar of the House, and by order of 
that body publicly reprimanded him. Governor Hunter was intensely 
disappointed at the result of the election, and prorogued the Assembly 
until May 7. On that day the members in opposition stayed away, to 
prevent a quorum, but after two weeks the friends of the Governor 
managed to get together thirteen members—a bare majority,—and 
elected John Kinsey Speaker in the absence of Coxe, and then proceeded 
to expel Coxe and his whole party for non-attendance, and moreover 
declared them incapable forever of sitting in that body. Several of them 
were re-elected, nevertheless, and were gently but firmly again expelled. 

I might speak of the action of the West Jersey Assembly in 1685-6, 
when they “declared to y® Governor yt officers of State & Trust belong to 
them to nominate and appoint.” And to that other assertion of their 
independence when they refused to recognize the course of the Proprie- 
tors in appointing John Tatham as Governor. Even in the opening days 
of the Revolution, when the friends of the new government were welded 
by the force of circumstances into a harmonious body, strongly disposed 
to uphold the patriotic Governor, William Livingston, they nevertheless 
enunciated an important construction of the constitution, in 1778, in 
declaring void a patent granted by him, incorporating a church, after the 
manner of his Royal predecessors, and asserting that “the power of 
granting patents and charters of incorporation, under the present consti- 
tution, is vested solely in the Legislature of the State.” 

Something has been said in this paper of the scandalous conduct of 
elections. It is gratifying to find a popular reaction as early as 1738, at 
least in Quaker Burlington, where, though the election was so vigorously 
contested as to require three days to conclude the polling, it was, notwith- 
standing, managed “in such a candid and peaceable Manner,” according 
to a newspaper of the day, “as gave no Occasion of Reflection to each 
other, nor was there any reaping of Characters, or using of Canes in a 
Hostile Manner on one another, being sensible that such a Practice is 
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inconsistent with the Freedom which ought to Subsist in our Elections.” 
The inference is irresistible that the conduct of this canvass was in violent 
contrast with the usual practices. 

I might also mention the passage of an act by the Legislature 
seventy years or so ago, providing for an increase in the membership of 
the Supreme court, and then the appointment by the same Legislature of 
one of its own members to the office thus created! The appointee was 
an honor to the Bench, and ranked then and for thirty years afterwards 
as one of the most distinguished men in the land. But what would be 
thought of such a procedure to-day. 

And speaking of courts, I do,not recall anything in recent times to 
match the daring of the Monmouth county people, who on March 25, 
1701, captured the Governor of East Jersey, two of-his Councillors and 
two of his Justices, who were holding court for the trial of a townsman 
on a charge of piracy, he having confessed that he had been on a voyage 
with the famous Captain William Kidd, “as he sailed, as he sailed.” 
The people would not “stand for” judicial interference in a little thing 
like that, which brought plenty of “Arabian gold” to our coasts, and so, 
with grim humor and determination, they kept the Governor and his 
Court of Sessions, together with the Attorney-General and the Secretary 
of the Province, in close confinement for four days. As nothing further 
is said about the matter it is not unlikely that the prisoners were com- 
pelled to promise immunity to their captors before being released. 

‘*They didn’t know everything down in Judee,”’’ 


chuckled Hosea Biglow in self-satisfied complacency. But from the few 
instances cited it is quite apparent that our honored forefathers, could 
they “revisit the pale glimpses of the moon,” would have little to learn 
from the modern “Boss” in the way of political audacity, chicanery or 
finesse. 
‘* For ways that are dark 
And tricks that are vain,”’ 

the modern politician is much the same as his predecessor of two cen- 
turies ago. But in fact there has been a steady improvement in political 
methods. What appears to have been common in New Jersey in the 
early days of the Eighteenth Century—such as turning a Legislative 
minority into a majority—is so exceptional to-day as to excite general 
surprise, and more or less genuine indignation. In that state ten years 
ago it caused a political revolution. 

“The golden age” of American politics does not lie in the past. It 
looms up brightly in the future. 

All the patriots, all the statesmen who have ever lived in our land, 
are by no means dead. To-day there are more with us than ever. Per- 
haps when they have left this sublunary sphere as long as have Wash- 
ington, Hamilton, Jefferson, Marshall, Webster, Calhoun, Clay and Ben- 
ton— nomina clara et venerabilia !—future generations looking back upon 
the eminent men of this day, through the haze of a century, may see our 
contemporaries surrounded by as effulgent a glamour as that which to 
our eyes enshrines the worthies who guided the first steps of our Nation 
along the paths of sure and permanent progress. Let us have faith in 
the Republic, and in our present leaders, following where they lead 
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aright, and leaving them when they go astray, remembering the golden 
rule in government, embodied in those matchless words: 


** That all men are created equal ; that they are endowed by their Creator with 
certain unalienable rights ; that among these are life, liberty and the pursuit of hap- 


piness.”’ 

__ When the time comes that our people shall fully live up to that 
immortal Declaration we shall see before us and within reach the iri- 
descent rainbow of our hopes, the harbinger of tranquillity after the storm 
of past conflicts; then we shall have attained indeed in our political 
system and practices to the “golden age.”— William Nelson, of Paterson, 
N. J., in Magazine of History, April, 1905. 





HOW CAN WE IMPROVE OUR JUDICIAL SYSTEM ? 


Il, 
THE PRINCIPLES OF THE ENGLISH PROCEDURE. 


The Governor has recently appointed the Commission to inquire 
and report upon the subject of improving our judicial system. The act 
authorizing the appointment requires the commission to report whether 
defects like those in our procedure have been successfully remedied else- 
where, and “if so, by what means.”? 

The Commission will find, upon investigation, that such defects have 
been successfully remedied in England, in her self-governing colonies, 
and in Connecticut; and that the remedy was effected by means of 
adopting and applying a few simple principles in their law of procedure. 
They are all embraced in this general and fundamental principle, that 
the whole controversy be settled according to the substantive rights of the parties; 
completely ; in one proceeding ; by short and direct steps. 

This general principle subdivides into the following specific prin- 
ciples : 

I. THE PRINCIPLE OF A UNIFIED JURISDICTION.—In 
England the power of administering justice in all civil cases, above the 
reach of county and local courts, is united in one jurisdiction and vested in 
one “Supreme Court,” which is separated into distinct Divisions. For con- 
venience, cases of law, equity, and probate are regularly assigned to the 
three respective Divisions of that court; but each Division has all the 
powers of the others. The Court of Appeal, which is the Appellate 
Division, has all the jurisdiction of the other Divisions for the purpose 
of finally determining the substantive rights of the parties on the appeal ; 
and it may, in its discretion, admit new evidence, orally or by deposi- 
tion—a power which, of course, is seldom used. (Judicature Act [1873], 
secs. 3, 16, 19, 24.) The system is described in the 5th article upon 
“Antiquated Courts.’ We, on the contrary, maintain the principle of 
divided jurisdiction. Sometimes it is mutually exclusive, sometimes 
concurrent, often overlapping. Instances are, law and equity, probate, 
discovery, mechanics liens, title to land in the Circuit and Common 
Pleas. In the one system, no civil case can fail or be much delayed for 
want of power in the court to decide it completely; in the other, for 


1 The act is chapter 88 of’the Laws of 1905. Its provisions respecting the scope of the inquiry and 
report are in the emacs language of the resolutions of the State Bar Association adopted at the annual 
meeting last June, and published in the N. J. Law Journal in August, 1904, Vol. X XVII, p. 255. 

2 25 New Jersey Law Journal, p. 259 (Sept., 1902). 
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want of that power, cases may, and do sometimes, fail, or require a 
second suit to settle an incidental question which could be conveniently 
settled in the first. Some thirty cases giving instances are stated in the 
second and third articles of “ Antiquated Courts.”*> The English system 
requires the court to administer in one and the same action all legal and 
equitable relief and remedies to which the parties are entitled. Te this 
provision the English avoided a mistake of the American codes of pro- 
cedure; for the latter attempted to “abolish the distinction between 
actions at law and suits in equity,” while maintaining the distinctive 
methods of trial and distinctive remedies, such as injuncton and specific 
performance. Moreover, the phrase in the codes was ill-chosen and 
gave a handle for hostile construction ; for you can abolish a distinction 
only when you can abolish an idea. 

Il. THE PRINCIPLE OF UNIFIED PROCEDURE.—Every ac- 
tion(except those begun by prerogative writs) is conducted in one and the 
same form, save the differences incidental to different modes of trial in 
law, equity, probate and admiralty cases. That is, they use “the single 
form of action.” (Order 1.)* We maintain the principle of multiform 
procedure. Instances of the confusion in pleading and the delay on 
demurrer caused by this principle are given in “Corbin’s Rules,” (2d Ed.), 
page 47. Try to enumerate the forms of action, legal and equitable, 
which we have, and the conditions which separate them. What defenses 
are allowed now, in our state, under the general issue, in covenant, debt, 
trespass, case, assumpsit, replevin, detinue? Note the consequence if 
you begin by petition, instead of bill, in equity. (Re Miller, 58 At. 383); 
or by supplemental, instead of by original, bill (Guild v. Meyer, 14 
Dick. 390.) ® 

Ill. THE PRINCIPLE OF JUDICIAL CONTROL OVER 
PROCEDURE.—tThe English statutes fix only the principles and out- 
lines of their procedure ; the details are regulated by rules of court. The 
Judicature Act of 1873 had only 100 sections, and a large proportion of 
these dealt with the organization of the court. There are about 1,200 
Rules of Court, but they embrace a much wider range of subjects than we 
include in our procedure acts. The Connecticut Practice Act has only 
34 sections, and the Rules of Court number 326. 

In the English system nearly every step in the cause is under the 
discretionary control of the court. If you make a slip, your adversary has 
not the right to defeat or delay your action; but the court may suspend 
the rule as to your case on such terms as will guard him from surprise or 
loss, and penalize you, in costs, for your neglect. (Order 64, Rule 7; 
Order 70.) The procedure is flexible. Changes in the Rules are made 
from time to time by a “Rules Committee,” consisting of members of 
the Bench and Bar. (Jud. Acts [1881], sec. 19, and [1894] sec. 4.) Here 
again the English avoided a mistake of the American Codes; for these, 


3 25 N. J. Law Journal, pp. 70, 100 (March and April, 1902). 

* The references to “* Orders’? and ‘‘ Rules,’’ are to the English Rules of Court. They mav be found 
in the ‘‘ Annual! Practice” of which new editions, with notes, are issued yearly. It is in the libraries 
of the New York Law Institute, and the New York City Bar Association. For a succinct and admir- 
ably clear exposition of the English procedure see W. B. Odger’s ‘“‘ Procedure, Pleading and Practice” 
under the Judicature Acts (5th Ed., London, 1903). 

5 See the forms of action discussed in the sixth article on “ Antiquated Courts,’ 25 N. J Law 
Journal, p. 292 (Oct., 1902), 
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notably the present New York Code, carry statutory regulations into 
minute details. 

With us, details of procedure are mostly set by fixed rules of 
statute and of common law. The court is bound by them, and either 
party has the right to invoke them to hinder the action. We adopt the 
principle of discretionary judicial control in the case of amendments and 
in some other instances, but to a very limited extent as compared with 
the English system. 

In our state there are 937 sections in the following acts dealing 
specifically with procedure, and in the Rules of Court, viz: In the 
(revised) Practice Act, Chancery Act, Courts Acts (L. 1900, pp. 843-362), 
and the (unrevised) Ejectment Act, Replevin Act; Rules of the Court 
of Appeals, of the Chancery, of the Supreme, of the Prerogative, and of 
the Orphans’ Courts. There are also many other statutes which regulate 
procedure, e. g., Abatement, Attachment, Executions, Judgments, Lis- 
pendens, Orphans’ Courts, etc. Nearly every year some of these laws 
receive desultory amendments adding to their bulk. 

In actual practice under the Judicature Acts, the application of the 
three principles above stated has eliminated from English litigation 
nearly every possible technical bar to a determination of the substantive 
rights of the parties in the pending case. Want of jurisdiction may, 
indeed, bar that determination; but less often than with us, because 
jurisdiction is unified. It can not be barred by mistakes in choosing the 
form of action, because there is no choice; nor by slips in steps in the 
cause, because the court may excuse the slip. Questions of procedure 
arise constantly, but they never defeat the action or the appeal, save in 
the very rare cases where the court has no jurisdiction, or where the 
conduct of the party violating the rule of procedure is such that he has 
forfeited the right to be heard on the merits. A careful search in Eng- 
lish reports and books of practice for cases defeated on points of pro- 
cedure has convinced me of these practical achievements of the English 
reform. 

IV. THE PRINCIPLE OF COMPLETELY SETTLING THE 
CONTROVERSY IN ONE PROCEEDING.—tThe principle is applied 
not only by giving legal and equitable relief in the same action, but also 
by a wide extension of the right to join parties and causes of action in 
one proceeding. 

(1) Parties.—The right to join as plaintiffs does not, as with us, 
hinge upon the technical point whether the right of action is joint or 
several, but upon the practical point whether the questions to be tried 
by the different plaintiffs are the same questions; arising from the same 
transactions and depending on the same evidence. The right to join parties 
as defendants is also much wider than with us. Any abuse of these rights 
is checked by the power of the court to strike out improper parties, to 
impose costs, and to order separate trials. The rules upon this point 
and the limits upon the right to join parties are stated in the “Annual 
Practice,” under order 16. No action can be defeated for misjoinder or 
nonjoinder. The remedy for such a mistake is by motion to add or 
strike out. (Ord. 16, Rule 11.) For illustrations of the difficulties raised 
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by our law respecting parties, see the seventh article in “Antiquated 
Courts.” ® 

(2) Causes of Action. —With a few exceptions, plaintiff may unite 
any causes of action, including tort and contract, subject to the discre- 
tionary power of the court to order separate trials, or to exclude causes 
of action which can not be conveniently tried together. (Order 18.) Thus 
the right to settle two controversies, or two branches of one controversy, 
in one proceeding, depends, not, as with us, upon the technical question 
whether they are in tort or contract, but on the practical question of 
convenience. 

(3) Counter-claim.— The defendant may make a_ counter-claim 
against plaintiff for any cause of action, in tort or contract, or arising 
from a different transaction, subject to the same limitations of con- 
venience and of control of the court as those which govern the plaintiff’s 
right to join his causes of action. (Order 19, Rule 3.) The sixth and 
eighth articles in “Antiquated Courts” attempts to illustrate our law re- 
specting this subject and the joinder of causes of action.’ 

(4) Third Parties.— Third parties, whose rights are involved in the 
controversy, may be brought in by the defendant. Thus, in a suit by a 
creditor against a surety, the latter may bring in, as a party, the prin- 
cipal debtor, and the court may control the action so that no party be 
required to wait unnecessarily upon the progress of the cause against 
another. (Jud. Act [1873], sec. 24, (3); Ord. 16, Rules 48-55.) 

V. THE PRINCIPLE THAT THE ACTION SHALL PRO- 
CEED BY PLAIN, SHORT AND DIRECT STEPS. 

(1) Every step means just what it purports to mean. There are no 
fictions. The summons commands the defendant to enter an appearance 
within a stated time, and warns him that, on his default, judgment will 
be entered against him. (Order 2, Rules 1-3.) The summons must be 
endorsed with a statement of the true nature of the claim and the true 
amount claimed, where it is known to plaintiff. 

The pleadings must contain only a concise statement of the actual 
substantive facts (but not the evidence of those facts) to be proved. 
Facts can not be pleaded according to legal effect. Neither party can 
prove what he does not state in his pleadings, except upon amendment, 
which is allowed in the discretion of the court. The court has unlimited 
power to allow amendments, upon terms. (Orders 19, 28.) Upon these 
points I have tried to contrast our system in the ninth article of “Anti- 
quated Courts.” ® 

(2) Every step is a short and direct step to the given end. The 
following are instances: 

Limiting the Defense.—In any action on contract for a specific sum, 
and in some other actions, if the defendant appears, he may, on plain- 
tiff's application, be called on to satisfy the court (through its Master) 
that he has a bona fide defense. If it is sham, judgment goes against 
him immediately. If it is suspicious, terms may be imposed upon him, 
as to giving security, as to immediate trial, or the like. (Order 14.) 
oa oat ra! Ldap yd A Sh @ summary of the English rules on parties, see 


7 25 N. J. Law Journal, p. 292; 26 Ibid, p. 37, 
® 26 N. J. Law Journal, p. 101 (April, 1903). 
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About one-fourth of the total number of judgments entered yearly are 
entered under this practice. Our practice of striking out sham pleas is 
not nearly as efficacious to prevent the delays and subterfuges of pre- 
tended defenses. 

No Demurrers. — There are no demurrers. Points of law may be 
raised in the answer, and are usually disposed of at the trial; but if they 
go to the merits of the whole case they may be heard previous to trial. 
(Order 25.) No time is lost over defective statements in the pleadings, 
which do not mislead ; for the opposite party may demand particulars or 
a more definite pleading, or, on short notice, may have the defective 
statement amended or struck out upon the spot. (Order 19, Rule 7.) 

Jury Finds Disputed acts Specially.—The jury is usually required 
to find the disputed facts in issue, specific questions being submitted to 
them in writing, and judgment is entered for the party entitled by the 
trial judge upon those findings. (See an article by M. D. Chalmers, a 
Judge of the English County Courts, in 16 Am. Law Rev. [1882], p. 
873, 891.) 

New Trials.— This practice must lessen the granting of new trials. 
With us, verdicts being almost always general, new trials are granted 
on grounds which may have no relation to the facts on which the jury 
found its verdict. For instance, in ejectment, to try the validity of a 
will attacked on the grounds of illegal execution and undue influence, if 
a general verdict be given against the will, a new trial may be granted 
for rulings of the trial judge which relate to one of those grounds only, 
though the jury found its verdict entirely on the other ground; for the 
court cannot know on which ground the verdict was found. 

In the year 1902 only nine new trials were granted in the English 
Court of Appeal, where all motions for new trials must be made. (Ord. 
39.) (Letter of Mr. Crane® in “Report of Laws Delay Com’n,” page 
112.) The average number of defended actions tried yearly in the Kings’ 
Bench Division exceeds 2,600. (“English Judicial Statistics” [1902], p. 
76.) Our Supreme court, in reported cases, granted eighteen new trials 
on rules to show cause and six on writs of error in the two terms of 
February and June, 1903 [40 Vroom]. I do not suppose that the 
Supreme court issues actually tried will average 700 yearly. 

Moreover, by this practice, the facts in dispute being found by the 
jury, the court of review may, in a proper case, reverse the judgment 
and enter it for the party entitled to it, without a new trial. “Motions 
for judgment” in the English procedure mean applications of the latter 
kind. They are always made in the Court of Appeal and are, in fact, 
appeals from the judgment entered below by the trial judge upon the 
facts specially found by him or by the jury, as the case may be. (Order 
40, Rules 3, 4.) 

Appeals. — Our procedure on bills of exceptions does not exist in 
England. All appellate procedure is by appeal, and is in the nature of a 
re-hearing. (Order 58.) It is taken upon a notice of appeal which states 
the points appealed from. The Court of Appeal may, in its discretion, 
take additional evidence orally or by deposition, and has all the jurisdic- 


9 Mr. Crane is a practicing barrister in England, whose letter describing some features in the Eng- 
ish procedure, is appended to the Report of the New York “ Laws Delay Commission” (Albany, 1904). 





178 : THE NEW JERSEY LAW JOURNAL. 


tion of the Court below for the purpose of determining the appeal 
according to the substantive rights of the parties. It pronounces the 
judgment which the Court below ought to have pronounced. (Order 
58, Rule 4.) I contrasted our Appellate procedure in the eleventh article 
on “Antiquated Courts.” 1 

Points of Procedure are Settled Summarily and Promptly. — If a 
question of procedure is one on which the final judgment must depend, 
it must be raised at the first opportunity before a judge, or it is waived. 
An appeal from his decision must be taken immediately, if at all. It goes 
directly to the Court of Appeal, and has preference there over appeals 
from final judgments. ; 

Writs of Injunction and of Mandamus. — Orders or judgments of 
court are used in place of these writs. (Order 50, Rule 11; Order 53, 
Rule 4.) 

There are other provisions for short and direct steps in expedition 
of the cause and for simplifying the proceedings. They are too many to 
enumerate here. Some of them are, the “Summons for Directions” 
(Order 30), “Discovery and Inspection” (Order 31), “Admissions” 
(Order 32), “Originating Summons” (Order 54°), 

The five principles above stated were all adopted in the Connecticut 
Practice Act of 1879 and Rules of Court made by its authority. Those 
principles were not all carried to the same extent as in the English Pro- 
cedure, nor were they all embodied in the same methods, but to a suffi- 
cient extent and by sufficient methods to mark the judicial procedure of 
that state as closely resembling the English in its essential features. It 
has proved satisfactory after twenty-four years’ experience." 

Can we not adopt those principles in our procedure with advantage, 
limiting the extent and methods of their application as the conditions 
here may require? 

CHARLES H. HARTSHORNE. 

Jersey City, N. J., May, 1905. 

10 26 N. J. Law Journal, p. 164 (June, 1903) 

1l I have a letter from Judge Baldwin, of the Supreme Court of Errors of Connecticut, saying that 
‘*David Dudley Field said that our Connecticut system of reform procedure was the best anywhere, 
and I think that he is right." Judge Baldwin says that the act will probably be extended this year to 
the few excepted actions. He also says that there has been no practical difficulty found in giving 
effect to the provision requiring legal and equitable remedies to be administered in the same suit, and 
that he recollects no case in which a new trial has been ordered on the ground that a jury trial was 


erroneously refused by the court below in the mistaken view that the right involved was an equitable, 
instead of a common law, right. 


OPENING OF NEW UNION COUNTY COURT HOUSE. 


On May 2 the new and handsome Union County Court House, 
costing over $600,000, was formally opened for the May term. The 
scene was impressive, because of there being a full attendance of the 
Union County Bar Association, which presented to the county a por- 
trait of former Justice Bennet Van Syckel. A number of handsomely 
gowned women graced the occasion with their presence. 

The large court room was crowded with an assemblage of promi- 
nent persons from all parts of the county. On the Judge’s desk was a 
magnificent bouquet of flowers. 

Justice J. Franklin Fort called the big gathering to order at ten 
o'clock. At Justice Fort’s right sat Chancellor William J. Magie, while 
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at his left was seated former Justice Van Syckel. The proceedings 
began with the following address by Counselor Craig A. Marsh, of 
Plainfield, president of the Union County Bar Association: 


ADDRESS BY MR. CRAIG A. MARSH. 


“May it please the court: This is the first formal opening of all 
the courts in the new court-house. It is an important event in the 
history of the county, and, as I trust your Honors will agree with me, 
should not be allowed to pass unnoticed. In all ages, men have instinct- 
ively marked important public events by appropriate ceremonies. By 
their means, our minds are led to the contemplation of the significance of 
great events; our nobler impulses are quickened; clamors of self- 
seeking are silenced ; and reflection on the lives and character of men who 
have made the past illustrious, inspires us all to loftier ideals. 

“A striking recognition of the importance of the event which has 
brought us together is to be found in the presence here to-day of perhaps 
the most distinguished public assemblage Union county has ever known, 
and the determination to make this occasion still more memorable by 
linking with it a permanent tribute to a living jurist whom we all delight 
to honor. 

“Architecturally the new court-house well comports with the high 
purposes which it is to serve. it used to be said that men holding politi- 
cal office in this country were invariably destitute of artistic sense, and 
their public buildings monstrosities. But I know of no court-house on 
either side of the Atlantic that for fair proportions, dignity, strength, 
architectural beauty and adaptability to the purposes for which it was 
designed, is the superior of this new court-house of Union county. 
Completing their work within the time originally stipulated, and within 
the original appropriation, and without a breath of scandal, those who 
were charged by the people with the duty of erecting this building, have 
proved that they were worthy of the trust. They realized that they were 
building not for the present purposes only, nor merely for those who 
are now living, but for their children and their children’s children. They 
were building a temple of justice and they resolved that so far as was 
humanly possible, its walls should endure as long as the eternal principles 
of justice here to be administered shall endure. In the words of Emerson 
the ‘mountain of granite blooms into an eternal flower.’ 

‘But this occasion has a special significance for the Bar—those who 
have been commissioned by the state to assist the courts as their officers 
in the administration of justice. Do we members of the Bar sufficiently 
realize that we are such officers? Is there danger that in the increasingly 
eager strife for wealth our noble profession may become a mere money- 
getting trade? Are we doing our full share toward preserving the 
traditions of the Bar—toward maintaining the high ideals of those 
Union county lawyers who in times past lent distinction to the Bar and 
to the Bench? 

“Brethren of the Union County Bar, on this occasion, which can 
have no parallel in your lives or mine, it is fitting that we should ask 
ourselves these questions and take counsel together. 

“No lawyer does his duty by the state who is unmindful of the 
dignity of his calling or who is not willing at all times to have his profes- 
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sional conduct measured by a standard as strict as that which we apply 
to the judicial office itself. Our judges spring from the Bar, and state 
and national councils in this country are dominated by the Bar. This 
free people has conferred upon us inestimable privileges, and if we are 
unworthy of them then we are ingrates indeed. 

“The great French Chancellor D’Aguesseau well said of our profes- 
sion that it is ‘An order as ancient as magistracy, as noble as virtue and 
as necessary as justice.’ 

“Sir John Davis declared that the profession of the law ‘is to be 
preferred before all other human professions or sciences, as being most 
noble for the matter and subject thereof, and most meritorious for the 
good effects it doth produce in the Commonwealth.’ 

“These words do not unduly magnify our office. To lawyers who 
live up to the high standard of our predecessors, and from day to day 
perform the trusts reposed in them, sinking self and fighting with all 
their energies to protect the property, the reputation, the honor and at all 
times the lives of their clients, always devoting to others their skill and 
fidelity and indefatigable zeal, it becomes a second nature to be true to 
every trust, and that is the secret of their power. Bribery and corruption 
have for generations been barred from halls of justice, a condition for 
which other departments of public life have striven in vain. Is the reason 
for this proud distinction hard to find? It is none other than the per- 
sonal integrity of the Bench and Bar. 

“If we are to maintain this high standard, it behooves us, like those 
of our predecessors, whose memory we revere, to cultivate a ‘chastity of 
honor, which feels a stain like a wound.’ 

“May it please the Court, with these sentiments and on behalf of 
the Bar of Union county, I pledge your Honors our unstinted efforts 
toward making the history of our labors here worthy of the best tra- 
ditions of the Bar of the State.” 

Chancellor Magie made the next address, as follows : 


ADDRESS OF CHANCELLOR MAGIE. 


“It is not unfitting that I should take part in the ceremonies con- 
nected with the opening of the first regular term of the courts of Union 
county in this new building. I am the sole survivor of the gentlemen 
practicing the profession of law, who resided and practiced within the 
bounds of the county of Union at the time it was severed from Essex 
county, and created a new county. Of those who practiced in the city of 
Elizabeth, I recall Benjamin Williamson, although then withdrawn from 
active practice, as Chancellor of the State, and his brother, Isaac N. 
Williamson; the two Chetwoods, John J., the first prosecutor of the 
county of Union, and Francis B. (the father of a member of your Bar), 
with whom I formed a partnership for the practice of law which con- 
tinued for six years; and William F. Day, the father of two members of 
the Bar practicing in Essex county. Robert S. Green, afterward Gov- 
ernor and Vice Chancellor, and Joseph Alward, afterward city counsel 
of Elizabeth, removed to the county about that time, but not, I think, 
before the first term of the courts. 

“Of those practicing in Plainfield, I recall Cornelius Boice, surro- 
gate of Essex county; Joseph Annin and Enos W. Runyon, later a law 
judge of this county. 





OPENING OF NEW UNION COUNTY COURT HOUSE. 181 


“Of those practicing in Rahway, I recall with peculiar pleasure my 
dear friend, a charming gentleman (whom I alone, perhaps, of this as- 
sembly, remember), Edward Y. Rogers, once prosecutor of Union 
county, and Thomas H. Shafer. All of them have departed this life. 

“All of the judges who opened the first courts in this county—Daniel 
Haines, George W. Savage, Apollos M. Elmer and Theodore Pierson— 
have also died, and of the officials who attended at that time, I recall 
no one who is now living except our venerable friend, Henry R. Cannon, 
who was the first clerk of the county, and who served most acceptably in 
that office for a long period. 

“Nor is my connection with the Union County Bar the sole ground 
on which [| claim to be rightfuily present upon this occasion, for I think 
! supply a link between the judicial history of Union county, connecting 
it with the judicial history of a previous court, the very existence of which 
seems to be ignored or forgotten by the members of the Bar and the 
public generally. 

“By the charter of the Borough of Elizabeth, which was granted by 
George II., on the 5th day of February, 1739-’40, a municipality, styled 
‘a free town and borough,’ was created, comprising almost the whole of 
what is now Union county. The officers of the borough were to be a 
mayor, recorder, alderman and common council or assistants, a sheriff, 
coroner, town clerk and others. To this corporation somewhat ex- 
tensive municipal powers were granted, and municipal functions con- 
ceded. What is interesting in respect to our present purpose is that, by 
the same charter, there was granted to the mayor, alderman and com- 
monalty of this borough power to hold a Court of Common Pleas 
within said borough, and to have cognizance of all manner of plaints, 
action and pleas of any lands and tenements within the borough, and all 
actions of trespass vi et armis, replevin, ejectment, trover and con- 
version, trespass on the case, debt, detinue, covenant, deceits, contracts, 
contempts, penalties, forfeitures and all other actions and pleas, as well 
real and personal as mixed, arising and accruing within the said borough 
and town of Elizabeth; and there was further granted thereby that the 
mayor, deputy mayor, recorder and alderman of the said borough, or any 
three of them, of whom the mayor, deputy mayor or recorder was to be 
one, should yearly hold four Courts of General Sessions of the Peace, 
and therein should have power to inquire of, hear and determine within 
said borough, all and all manner of felonies, imprisonments, riots, routs, 
oppressions, extortions, forestallings, regratings, trespasses, offenses, 
and all and singular other wills and deeds whatsoever within the said 
borough. 

“The charter likewise empowered the municipality to erect a town 
hall. Such a hall was erected, and it contained a court-room for the 
purposes of the courts established by the charter. At what period that 
court-house was erected I have not had the time to discover. But there 
is no doubt that it was erected upon the site of the building in which we 
are now assembled. 

“During the Revolutionary War, as is well known, the British 
soldiery, in one of their incursions from Staten Island, burned the 
Academy, which was situated upon the site of the present lecture-room 
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of the First Church, the First Church itself then standing upon the site of 
the present edifice, and the Court House then standing upon this site. 

“After the recognition of the independence of this country, the 
Legislature of this state, on November 28, 1789, passed ‘An Act to estab- 
lish and confirm the charter rights and privileges of the borough of 
Elizabeth,’ and it was thereby provided that the mayor, deputy mayor, 
recorder and aldermen should hold a Court of Common Pleas within the 
borough, and also a Court of General Sessions of the Peace. But it is 
to be noted that the jurisdiction given by this act was somewhat less 
extensive than that conferred by the original charter, in that no power 
was given to entertain actions of ejectment, or other actions affecting 
land. 

“That the court continued its sessions in the exercise of its jurisdic- 
tion seems clear. In 1791, the Legislature passed an Act entitled, ‘An 
Act to enable the inhabitants of the Borough of Elizabeth to rebuild their 
Court House and gaol and to complete their academy destroyed by fire,’ 
and such a building was erected. 

“T have always understood that the building erected under this Act, 
which undoubtedly stood upon the site of this building, was, in part at 
least, rebuilt upon the walls of the former building, which remained 
undisturbed when the building was burned. But, at all events, the 
building erected, or rebuilt, under this Act, stood upon this site, and 
contained rooms for the meeting of the mayor and aldermen of the 
municipality, and a court-room in which the courts were regularly held. 

“It was in that building that the courts of Union county were opened. 
The building and site were acquired by the county freeholders. The 
building was enlarged by them for the uses of the courts and the county 
affairs, and it was that building which was erected in the Eighteenth 
Century, and probably upon the Colonial foundations, that was demol- 
ished to permit the erection of the building in which we are assembled. 
Under amendments to the legislation referred to, a regular prosecutor 
was appointed for the borough, and the court was held by the officers 
named in the charter and Acts until 1850. 

“Tt is not to be inferred that the court thus constituted was a court 
always of Lay Judges, because several of the mayors of the borough 
were lawyers of reputation and ability. 

‘But in 1850 the Legislature severed the municipal functions of the 
borough government from the judicial functions, and it was provided 
that the judges of the borough courts were to be appointed by the joint 
meeting of the Legislature, as were the Common Pleas Judges of 
counties, and the clerk of the borough was to be no longer the clerk of 
the courts. The latter officer was elected by the voters of the borough. 

“This was the situation of the courts of the borough when J com- 
menced the study of law in Elizabeth Town. It happened that, shortly 
after, the term of the clerk of the courts in question was to expire, and 
my friends did me the honor to nominate me for the position, and the 
people ratified that nomination by their votes. I have held several offices 
of various sorts since that day, but probably I was prouder of my election 
to that office than to any other since, for it gave me the opportunity to 
pursue my law studies without burdening my family. Not that the 
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emoluments of the office were very large. There was little, if any, civil 
business. The criminal business was not large, though the grand and 
petit juries were regularly returned, and the prosecutor, who was Isaac 
H. Williamson, was sedulous in the performance of his duties ; but out of 
the clerk’s fees upon convictions, and the fees for naturalization (for the 
court was empowered to naturalize), I was able to earn some modest 
yearly sum, and I held that office until the county was formed and the 
county courts were opened in the court house of the borough of Eliza- 
beth, and the borough court, by an Act of 1857, was abolished. So that 
you may perceive that the spot upon which we stand has judicial asso- 
ciations running back beyond the organization of the county of Union, 
for the courts of the borough were held on this site for over a hundred 
years before the county was created, and so I seem to be the con- 
necting link between the old and the new regime. 

“From what has been said you will infer that I came to the Bar 
before the creation of Union county. I was admitted at the February 
term, 1856, and the county of Union was created by the Act of March 
19, 1857, so that for over a year I was a member of the Bar of Essex 
county, practicing there. 

“Upon the formation of this county I continued to practice my pro- 
fession in the city of Elizabeth, until, in 1880, Governor McClellan hon- 
ored me with a nomination to the Bench of the Supreme court, so that 
I served under every one of the judges of Union county courts down to 
that time. 

“The first of the judges assigned to the district including Union 
county was Daniel Haines, twice Governor of the state, once by election 
of the joint meeting of the Legislature under the Constitution of 1776, 
and once by choice of the people after the adoption of the Constitution 
of 1844. He was a lawyer of ability and a most useful judge. Always 
faultlessly dressed, with the dignified yet courteous manner of a gentle- 
man of the old school, he impressed everybody with his sincerity and 
ability. He earned and obtained the confidence of the Bar and of the 
people of this county. Notwithstanding he was sometimes criticised as 
being unduly severe in his sentences upon those convicted of infractions 
of the law, he was a man of sincere and human sympathy for those he 
felt called upon to punish. After he retired from the Bench, he gave 
no little effort to the attempts to reform the law respecting the punish- 
ment of crime, and to him, perhaps, more than to anybody else, was due 
the existence of the law that provides for the diminution of the term of 
imprisonment of criminals for good behavior during the period of sen- 
tence—a law which, if properly administered (which, I fear, it is not), 
would, in my judgment, be of great service. At all events, this learned 
judge devoted much time and thought to the subject of penal reform, 
and aided in initiating reforms which, if not rendered ineffective by the 
introduction of what may be called sentimental gush, may be of vast 
importance. 

“Upon the resignation of Judge Haines there was appointed in his 
place David A. Depue, a member of the Bar of the western part of the 
state, and he was assigned to the district containing the counties of 
Essex and Union. It is quite unnecessary to speak in this audience of 
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the qualities of that eminent Judge, of his prodigious learning, of his 
wonderful memory for cases, of his keen and effective logic, and of his 
valuable and important opinions. To the younger members of the Bar 
I commend, as a very important element in their professional success, a 
thorough and careful study of the opinions of Chief Justice Depue. 

“I am amazed by the neglect of many of the younger members of 
the Bar to familiarize themselves with the decisions of our own courts. 
It is not uncommon to receive in the courts of review briefs which con- 
tain elaborate discussions and citations from the reports of other juris- 
dictions upon questions fully settled in our own state and by our own 
courts. The body of the law to be found in our reports is sound law, 
and will afford valuable training in your professions, and the opinions 
of David A. Depue are worthy to be studied, and they will show that he 
was entitled to be classed with Henry W. Green and Mercer Beasley. 

“Upon a re-arrangement of the judicial districts, Judge Depue was 
succeeded in this court by Bennet Van Syckel. With this gentleman, 
when he came to this Circuit, I had the good fortune to contract a friend- 
ship which has lasted through all these years, and which, I doubt not, will 
continue throughout our lives. It is difficult to speak of him in his 
presence. Mr. Justice Fort will concur with me respecting his invaluable 
services in the courts of review, the Supreme court and the Court of 
Errors. No man has left the Bench more to the regret of his associates 
than he. One thing I will repeat. If Judge Van Syckel had a distin- 
guishing ability, it was in his conduct of nisi prius business. I have said 
this many times in the course of my practice. I never encountered a 
judge with the ability to deal with nisi prius business that he displayed, 
and I know of few who could claim to be his equal. The alertness of 
his mind, his quick apprehension of the real questions involved in each 
case, the retention of his own opinion until the whole case was before 
him, the courteous hearing given to all, the forcible and effective presen- 
tation of the case to the jury, were all admirable, and distinguished his 
work, in my judgment, above all others | have known. I am delighted 
that our Bar is recognizing its obligations to Justice Van Syckel, and is 
to-day to present to this county his portrait, to be hung in this court- 
house, as a token of the respect and confidence of those who served under 
him and to perpetuate his memory among the people of this county. 

“Of course, my service ended before my young friend, who now pre- 
sides in this county, had come upon the Bench. I have the assured hope 
and confidence that he will follow in the footsteps of the distinguished 
gentlemen who have preceded him, and will thereby endear himself to 
the profession and to the people of this county. 

“I feel I ought to apologize for taking so much time in personal 
reminiscences, which are of more interest to me than they can be to 
anyone of this audience, and I will close by tendering my congratulations 
to the judges who are to hold court here, to the freeholders of this 
county, and to the people of the county, upon the erection of this mag- 
nificent building, adapted, so far as I can perceive, in the very best form 
for the purpose of the county. It has been costly, but an examination 
shows that it has been built to last beyond our time and for other 
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generations ; and it is gratifying to add that it has been built without any 
charge of improper conduct, or any suspicion of what is now popularly 
called ‘graft.’ ” 













ADDRESS BY EX-JUSTICE BENNET VAN SYCKEL. 





“Not long after I was assigtied to this Circuit, the present Chancellor 
was called to the Bench of the Supreme court, and then the younger 
members of the Bar succeeded to the business in the county courts. I : ia 
think I may say that every lawyer here now in active practice started i 
upon his professional career during my occupation of the judicial office. 
I have observed them with much interest in their growth and develop- 
ment at the Bar, and I am justly proud of the distinction they have won ts 
in the legal profession. During my long intercourse with them I have | 
been treated with a courtesy and consideration which has long won my i 
affection for them. Nor have I failed to notice and admire the courtesy : 
which they have shown each other in the earnest contests in which they 
engaged to win success for their clients. 

“IT do not intend to detract from the well-merited reputation of the 
members of the Bar of other ‘counties, but | am confident that, in ability 
and high character, the Union County Bar, during my administration 
here, has been surpassed by none other in the state. 3y their industry 
and careful preparation of their cases, counsel have rendered me much 
aid in the discharge of my official duties. I congratulate Justice Fort, 
my friend and able successor, that he is so fortunate as to preside i in the 
courts of a county where he can confidently rely upon the assistance of 
a capable Bar, and upon the support and encouragement of a people 
who are always on the side of law and order. Justice cannot be suc- 
cessfully administered without the support of a correct public sentiment, 
and I can bear witness that the people of this county can be relied upon if 
to give their loyal aid to every effort to uphold and enforce the law. Hi 

“This splendid structure, which has been erected to accommodate 
the business of the court, testifies to the consideration which is paid to 
the administration of justice and to the importance which attaches to it 
in the public estimation. 

“While this spirit animates the citizens of this county, and so long 
as the courts are presided over by a learned and impartial judiciary, life, 
liberty and property will be secure. I regret my inability, by reason of 
failing health, to retain a position where my labor has been congenial, 
and the association most agreeable to me, and | am gratified that the 
duty of presiding in this court has devolved upon one so well fitted to 
discharge it.” 

Mr. Richard V. Lindabury, of Newark, then, in behalf of the Bar i 
Association, presented to the court an oil painting of ex-Justice Van if 
Syckel. The painting is an exquisite specimen of the work of the artist, re 
Mr. John W. Alexander, and is in a plain but handsome gold frame. It 
is an accurate portrait of the retiring jurist and one that will have a 
prominent place in the new court-house. The committee who procured 
it were Chancellor Magie, Judge P. H. Gilhooly, Surrogate George T. 
Parrot and Mr. Craig A. Marsh. 
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ADDRESS BY MR. RICHARD V. LINDABURY. 


“This is an occasion of which any citizen of Union county may well 
be proud. It witnesses the formal opening of one of the finest court 
houses in this or any other state. 

“The public buildings and public institutions of a community show 
more strikingly than anything else both the prosperity and the patriotism 
of its people. 

“And now it is my great privilege, on behalf of the Bar of the county 
of Union, to present to this county, to be hung upon the walls of this 
court-house, the portrait of one who, for more than a quarter of a 
century, presided over the county courts, and who has left with the Bar 
of the county a memory that we shall cherish while we live, and that we 
desire our children to honor when we are gone. 

“Justice Van Syckel was to all of us a friend and to most of us an 
inspiration. Hard work and thorough preparation were required by him 
of the Bar, but they seldom went unrewarded. Probably no judge who 
ever sat in our county was quicker than he to grasp the real issues of a 
case or swifter to strip it of all irrelevant contentions. These issues, and 
these alone, counsel were permitted and required to try. The result 
was that cases proceeded before him with a celerity and dispatch that at 
once saved the money of taxpayers and suitors and taught the Bar the 
necessity of thoroughness and readiness in the preparation and presenta- 
tion of their cases. Of the benefit of such training every member of the 
Bar is now sensible, and for it we owe and acknowledge our indebted- 
ness to Justice Van Syckel. 

“We also owe to him the setting of a high standard of professional 
ethics in this county. His own life was so pure and his ideals so lofty 
that it was impossible for mean or sordid professional conduct to flourish 
in his presence or to reap in his courts the rewards that should attend 
only upon virtuous action. In practising before him professional hon- 
esty was not only the best policy ; it was the only policy. 

“Taken all in all, Justice Van Syckel was to us the embodiment of a 
great judge. He was great in his knowledge of the law, great in his 
ability, accurately and quickly to apply it—greatest in his almost intuitive 
discernment of the real right and justice of a cause and in his facility for 
finding a way to establish it within the law. 

“It was the exhibition of these qualities, coupled with a charming 
personality, that endeared Justice Van Syckel to the Bar of this county, 
and that will keep his memory green among us. 

‘But, although speaking for the Bar of Union county, I ought not, 
On an occasion like this, to be silent regarding the known sentiment of 
the great body of the people of the county toward Justice Van Syckel. 
That they were intensely loyal to him all of us know, and no one better 
than he. They supported him on the grand juries, and followed him on 
the petit juries, and always with an abiding confidence in his fairness, 
his learning and his sense of justice. On one memorable occasion, 
owing to political complications, there was a question whether or not he 
would be reappointed, and such a petition as went down from this county 
to the Governor in his behalf probably never made its appearance before 
in the executive chamber. At the head of that petition was every mem- 
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ber of the Board of Chosen Freeholders of the county, and many of them 
went with it to Trenton to attend in person upon its delivery. 

“Such was the relation existing between Justice Van Syckel and the 
people and public officials of this county ; and it bore its legitimate fruit. 
On his part there was ever an affectionate watchfulness of the public 
interest, and on their part not only loyal support, but sincere appreciation 
that has broadened and deepened with the passing years. 

“Tt is fit, therefore, that Justice Van Syckel’s portrait should be the . 
first to be hung in this court-house. : 

“To the members of the Bar it will be a constant suggestion of the 
way in which real success in their profession lies, and to the public it will 
stand as the incarnation of the spirit of law and order. 

“In an adjoining church on Sunday next there will be unveiled a 
beautiful window in memory of one who accomplished a great work for 
this state and particularly for this county, the benefit of which will last as : 
long as the Constitution of the state endures. In that work Justice Van 4 
Syckel bore a mighty part, and it is not too much to say without his aid 
could scarcely have succeeded. 

“It was Justice Van Syckel’s relentless enforcement of the law that 
brought on the crisis, and to him, as weli as to Dr. Kempshall, the people 
of this city owe it that their homes were saved from disruption and their 
families from decimation. 

“Let this portrait remind them of Justice Van Syckel’s part in that 
great work as the memorial window will remind them of Dr. Kemp- 
shall’s.” 

























EX-JUSTICE VAN SYCKEL’S REPLY. 


“The desire to deserve the approval of our fellowmen is one of the 
greatest inspirations to the faithful performance of public duty, and 
nothing can be more gratifying than the after-assurance that the work of 
long years of official service has received the generous commendation of 
those whose good opinion reflects honor upon its recipient. The presen- 
tation of my portrait on behalf of the Bar of the county will be an en- 
during testimonial to their approbation of my judicial work, and it could 
not fail to afford me the most profound satisfaction. In whatever respect 
I have erred in judgment, I have not failed in the desire to dispense 
justice impartially and to the best of my ability. 

“For this tribute of their esteem the donors have my warmest 
thanks, and for the gracious terms in which you have communicated to 
me their purpose and request you have my grateful acknowledgment. : 
I accede to their request, and will esteem it a high honor to have the 
portrait presented to and accepted by the county.” 

The closing address was by Law Judge Benjamin A. Vail, of Rah- 


















way. 











ADDRESS BY JUDGE B. A. VAIL. 





“We may all be congratulated upon being assembled here this 
morning for the purpose of dedicating this building to the administration 


of justice in Union county. 
“Union county is the youngest of the families of counties which 


make up the state of New Jersey, and, so far as territory is concerned, 
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is one of the smallest. The first home of the Union county courts was 
in the building which occupied this site for a hundred years. It was 
built on historic ground, and during the whole period of its existence 
had been used as a court-house; first by the borough of Elizabethtown 
and afterward by the county. 

“Daniel Haines was the first justice of the Supreme court to preside 
at this circuit. Ina few years he was succeeded by the late Chief Justice 
Depue, who was followed by Justice Van Syckel, who presided here for 
nearly thirty years. Excepting the late Chief Justice, no justice of the 
Supreme court ever presided at any one circuit so long, and when he felt 
that a proper regard for his health compelled him to leave us, he was 
followed by the heartfelt regrets and the best wishes of every lawyer who 
practised at this Bar. He was considerate and forbearing toward all 
who had occasion to come before him. While he was here, many im- 
portant trials, involving large interests, were heard, in which many 
prominent lawyers from the other parts of the state were concerned, and 
I know they always felt it a pleasure to appear before Judge Van Syckel 
at this circuit. Every one was so impressed with his profound knowl- 
edge of the law that it was in itself an education to sit in his court during 
the trial of causes, and it is peculiarly fitting that his portrait should 
grace the walls of this court-house while the court-house shall stand. 

“On behalf of the Board of Freeholders, representing the county, 
and in its name, it gives me great pleasure to accept this portrait, and 
at the same time express to Judge Van Syckel the hope that he will not 
forget us, and that he will feel assured that he carries with him, in his 
retirement, the high esteem of every member of the Union County Bar.” 


ABRAHAM V. D. POLHEMUS, GUARDIAN, ». JOHN B. PRINCILLA, et als. 


Foreclosure— Opening Decree— Costs. 
Mr. Newcorn for petitioner, James M. Boice. 
Mr. Willard P. Voorhees for Mrs, Parker. 


STEVENS, V. C.: This is an application on petition of James M. 
3oice for an order to open a decree of foreclosure, after sale, to enable 
him to file an answer, or for such other relief'as may be equitable and just. 

On the return of the order to show cause, leave was given to take 
affidavits on notice, and such affidavits have been taken. The petitioner 
has endeavored to prove, first, that at the time of the service of the sub- 
poena to answer, he was resident in the City of Brooklyn, New York, and 
that the sheriff's return that he was served by leaving a copy of the sub- 
poena at his residence in New Jersey with a member of his family, was 
untrue. Second, that the premises did not bring their fair value at the 
sheriff's sale. 

With regard to the first insistment, I think the result of the evidence 
is that it is not satisfactorily shown that the petitioner was a resident 
of Brooklyn in August, 1901, the time of the service of the subpoena, 
but that it is shown that the petitioner did not have actual notice of the 
suit until after the sale of the property by the sheriff. 
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In reference to the insistment that the property did not bring its 
fair value, the evidence is conflicting and not very satisfactory on either 
side. The petitioner’s witnesses did not show that they were qualified 
to speak as to the value of real estate, and both the defendants’ wit- 
nesses, while shown to be qualified on that subject, took little or no 
account of the machinery in the building, of whose value they admitted 
themselves to be ignorant. There are, however, some undisputed facts 
which would seem to indicate that the property was worth more than 
$2,490, the price for which it was sold to Mrs. Parker at sheriff's sale, 
on January 22, 1902. 

Prior to September, 1896, the property had belonged to Gertrude 
N. Boice, who had expended about $9,000 on the building and machinery, 
and who had for two years received a yearly rent of $900 for it. Because 
of its location probably, beyond the built-up portion of New Brunswick, 
it does not seein to have been worth the money expended upon it. In 
1896, Mrs. Boice sold it to one Comfort for $5,000. In 1897, it was . 
resold by Comfort to Mrs. Boice for the same sum. Mrs. Boice after- 
wards died, and in August, 1900, it was again sold by her sons to the 
defendant Princilla, for $4,500. There was then resting upon it com- 
plainant’s mortgage for $2,100, and a mortgage of $1,900 was given to 
secure a part of the purchase money. The balance ($500) was, pre- 
sumably, paid in cash. The $1,900 mortgage was subsequently assigned 
to James M. Boice, the present petitioner. I think the evidence on the 
whole indicates that the property was not sold, in the language of the 
act of 1891 to which I| will presently refer, for ‘a fair price,” at the fore- 
closure sale. 

This brings me to what I consider to be the only question in the 
case. It appears from the record that after the sheriff’s sale had taken 
place, Mrs. Parker discovered that the property had not been advertised 
in two newspapers as required by law, and she refused to take the deed. 
Thereupon the sheriff presented a petition to this court under the act 
of 1891, p. 24. This act provides as follows: ‘All sales of land made by 
virtue of any order, judgment or decree of any court of record of this 
state, shall be confirmed by the court, notwithstanding any defect or 
irregularity in the publication of the advertisement of such sale; pro- 
vided, that the officer making such sale shall certify under oath that such 
sale was otherwise regular and that the property was sold for a fair 
price in the judgment of such officer; and, provided further, that the 
court shall be satisfied by affidavit that the defect or irregularity in the 
publication was not injurious to the parties in interest.” 

On the sheriff’s petition, an order was made requiring Mrs. Parker, 
the purchaser (but not the second mortgagee), to show cause why she 
should not complete her purchase. Mrs. Parker answered, and on Feb- 
ruary 18, 1903, without further evidence except a stipulation of counsel, 
it was ordered that the sale be confirmed, notwithstanding the defect 
or irregularity in the publication of sale, and the sheriff was directed 
to execute a conveyance, which, he dying, was done under an order of 
court by his successor. Polhemus v. Princilla, 54 Atl. R. 141. This order 
recited, in the language of the act of 1891, that the court was satisfied 
by affidavit, “that the defect or irregularity aforesaid was not injurious 
to the parties in interest.” 
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It is elementary that no one ought, in general, to be affected or 
prejudiced by a proceeding in respect of which he has had no opportunity 
to be heard. The only parties litigant to the proceeding to compel Mrs. 
Parker to take the deed were the sheriff and herself. She manifestly 
was not injured by the lack of advertisement, for she appeared and bid; 
neither was the sheriff. The only persons who could have been injured 
were the second mortgagee and the owner of the equity, and these per- 
sons were, neither of them, called upon to show cause. Now the very 
object of advertising in the newspapers is to give wide publicity to the 
sale. The law deems it proper to require advertisement in two news- 
papers rather than in one. This can only be because of the wider pub- 
licity afforded. Under these circumstances | think it quite impossible 
to say, when the proof shows that the property was sold for less than 
what would seem to have been its fair value, that the defect in the publi- 
cation was not injurious to the second mortgagee. In the present case 
it may have resulted injuriously in two ways. Publication in another 
paper might have secured more bidders and a higher price; a price which 
would have inured to the benefit of such mortgagee, for the amount bid 
was only sufficient to pay the first mortgage, and it might have brought 
this sale either directly or indirectly to the notice of the petitioner. The 
evidence shows that one of his daughters lived in the neighborhood of 
the property and that he was an occasional visitor at her house. 

Now the proceeding to confirm was, as I have said, one between the 
sheriff and Mrs. Parker exclusively. The order was based only upon 
the affidavits appended to the sheriff's petition and upon the admission 
of Mrs. Parker. One of these atfidavits was that of Polhemus, the com- 
plainant, who was interested in having the sale confirmed, for the bid 
was large enough to cover the entire amount due to him. In his afi- 
davit he swears that “the said sum ($2,490) at which said premises were 
sold was and is the full value thereof and all that said premises would 
bring if the same should be resold.” On his examination on the present 
application he was asked the question: “Do you know anything at all 
about the values of real estate in the vicinity of the Landing property ?” 
and his answer was: “I do not.” The other affidavit was that of the 
sheriff, who is dead, and whose grounds for believing that the property 
brought a fair price we cannot know. 

Under these circumstances, inasmuch as the only parties in interest 
who could have been injured by the defect in the advertisement were not 
given an opportunity of being heard, and inasmuch as it is probable that 
the property did not bring a fair price, | think a resale should be ordered. 
Where there is a defective advertisement the act of 1891 throws the 
burden of proving that the price was fair upon the officer or purchaser 
alleging it. 

It must be remembered, however, that Mrs. Parker is free from 
blame in the matter. She resisted the sheriff’s application to compel her 
to take the deed. Consequently if there is to be a resale she should be 
fully indemnified. The second mortgagee occupies substantially the 
same position as if he were here on bill to redeem. I only advised the 
order to take affidavits on the condition that he should pay the costs of 
the proceeding in any event, I think the proper order to be made is, that 
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on proof of payment to Mrs, Parker, within forty days from the date 
of the order, of all her costs, including a counsel fee of $50 and of the 
full amount which she paid to the sheriff, with legal interest from the 
time of payment, Mr. Boice will be entitled to an order vacating the 
order to confirm the sale and directing a resale. I think Mrs. Parker 
is entitled to interest, because the property has been in litigation ever 
since she took it, and she has derived no benefit from it. If the second 
mortgagee pay the money, he will, of course, be entitled to reimburse- 
ment out of the proceeds of sale. 
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(Continued.) 


Chapter 138 provides that in a District court either party to a cause 
may make application for the appointment of a stenographer, where- 
upon one shall be appointed to take down the testimony in such cause. 

Chapter 141 is an important supplement to the Election Act, provid- 
ing that a justice of the Supreme court holding Circuit, and the judges of 
the Common Pleas, shall sit in the Common Pleas at the court-house on 
the Monday preceding the day for the November election to revise the 
registry list, and provides for summary investigations to determine the 
right of persons to register or vote. 

Chapter 153 repeals a large number of acts respecting the Orphans’ 
court. 

Chapter 154 amends sections 121, 124, 125 and 126 of the Orphans’ 
Court Act and concerns the filing of accounts, decrees of allowance, etc. 

Chapter 155 repeals many acts concerning intestates’ estates. 

Chapter 156 amends section 22 of the Orphans’ Court Act relating 
to contests and allowance made to widow or children pending suit. 

Chapter 158 amends the Orphans’ Court Act, and provides for appli- 
cation in partition when infants’ rights are involved. 

Chapter 163 provides that in absolute cases of divorce the wife may 
assume her maiden name. 

Chapter 166 amends the third section of the Mechanics’ Lien law. 

Chapter 172 forbids the carrying of dangerous weapons, with pro- 
visions for permits. 

Chapter 180 amends the Public School Act with reference to com- 
pulsory attendance. 

Chapter 198 is a supplement to the Conveyance Act, stating how 
deeds may be proved by certificate of proof. 

Chapter 207, in relation to the “Act for the Relief of Administrators 
and Assignees,” is amended in its title, and also in sections 1 and 3. 

There are other acts scattered among the chapters alluded to above 
which are of equal or greater importance than those named, but the fore- 
going seem to be those which will generally interest the Bar. 





A publication by a newspaper charging a candidate for nomination 
for a public office with a criminal offense is held, in Star Publishing Co. 
v. Donahoe (Del.), 65 L. R. A. 980, to be in no way privileged, but to 
be made at the risk of the publishers, who, to escape liability for libel, 
must prove the truth of the charge made. 
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MISCELLANY . 


STATE NOTES. 


Congressman Ira W. Wood, of 
Trenton, has been appointed as one 
of the American delegates to the 
Thirteenth Congress of the Inter- 
parliamentary Union, to be held in 
Brussels, Belgium, early in Sep- 
tember. He will spend about six 
weeks abroad. 

Mr. John A. Dennin, of the Jer- 
sey City Bar, was married recently 
to Miss Sadie Connin, of that city. 

The father of Mr. James H. Rog- 
ers, of the Paterson Bar, died at his 
home there on May 14. He was 
Dr. Alexander W. Rogers, and was 
one of the oldest practicing physi- 
cians in the country, and a man of 
high standing in the community. 


BESIGNATION OF LAY JUDGE 
VOORHEES. 


Judge Peter V. Voorhees, of 
Camden, Lay Judge of the Court of 
Errors and Appy ‘as sent in his 
resignation to... .rnor Stokes. 
He announced thc resignation ow- 
ing, probably, to the criticism of 
the Board of Pardons in the Gar- 
rabrant matter. 

The resignation of Judge Voor- 
hees was written sometime before 
and deposited with a friend in 
Trenton, and Governor Stokes was 
notified that it was available at any 
time when he had decided upon a 
successor. The governor had 
never called for the resignation, 
and Judge Voorhees finally de- 
termined to present it without fur- 
ther delay. 

Undoubtedly one reason why no 
action had been taken upon the 
Voorhees resignation had been that 
a strong difference of opinion had 
arisen in regard to the appointment 
of a successor. 

Judge Voorhees’ action 
taken because of ill health. 

He stated also that he did not 
vote as a member of the Board of 


was 


Pardons on the question of pardon- 
ing Libbie Garrabrant, who is serv- 
ing a life sentence in the New Jer- 
sey State Prison for murder, as he 
did not consider himself to be a 
member of the board, his resigna- 
tion being in the hands of the gov- 
ernor. 





COULD NOT BE SETTLED OUT OF 
COURT. 


A good story is told concerning 
a certain magistrate, who always 
endeavors to smooth over any little 
differences which may be brought 
before him, 

On the occasion in question the 
warrant was one for technical as- 
sault, and it came out in the course 
of evidence that the parties were 
neighbors and had been on the best 
of terms for some years, 

“It is a great pity,” said the 
judge, “that old friends like you 
seem to have been should appear 
before me in such a way. Surely, 
this is a case which might be set- 
tled out of court.” 

“It can’t be done,” answered the 
plaintiff, moodily. “I thought of 
that myself, but the cur won't 
fight.”’ 


SARCASTIC. 


A North Carolina lawyer was 
trying a case before a jury, being 
counsel for the prisoner, a man 
charged with making ‘mountain 
dew.” The judge was very hard 
on him, and the jury brought in a 
verdict of guilty. The lawyer 
moved for a new trial. The judge 
denied the motion and remarked, 
“The court and the jury think the 
prisoner a knave and a_ fool.” 
After a moment’ “ehce the 
lawyer answered: “Tl risoner 
wishes me to say that is per- 
fectly satisfied. He has been tried 
by a court and a jury of his peers.” 





